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Time for States to Ramp Up Sales Tax Economic Nexus
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The Marketplace Fairness Act got no further traction during the congressional lame-duck session despite

the bipartisan pleas of Governors and main street merchants everywhere. Worse still, the unconscionably

broad preemptive sweep of the so-called "Internet Tax Freedom Act" continues (even if only for another

short extension). With the new Congress, most commentators agree that a level playing field for online

sales is less likely than ever during the next couple of years. Congressman Goodlatte's "hybrid sourcing"

monster is not exactly reassuring.

All this has occurred despite the U.S. Supreme Court's implicit plea in its Quill decision, now over two

decades ago, that it was time for Congress to act.

Now, some will say that congressional inaction is really a form of action and, in this case, a determination

not to affirm the constitutional sales tax authority of the states. Any such gloss fails to understand how

Congress works and, more important, how much it simply fails to work lately.

The current state of e-merchandizing taxability presents a glaring disconnect between legacy tax law and

the modern marketplace of real commerce. This is not the place for yet another recitation of the tortured

jurisprudence of Due Process Clause nexus and Commerce Clause nexus. Suffice to say, it's been a long

and winding road that still leads to a dead end. As Justice Scalia noted in the 1987 Tyler Pipe Industries
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decision, "[T]he practical results we have educed from the Commerce Clause form not a rock but a

quagmire . . . ." That is no less true since the low wattage "bright-line" guidance of Quill.

Is there truly any substantive legal, policy or economic reason why Due Process Clause nexus should

differ from Commerce Clause nexus? Isn't "physical presence" an outdated artifact of a past commercial

era that has no meaningful applicability as sellers increasingly avail themselves of the benefits and risks

of doing business in the wide-open electronic marketplace? Is there really any meaningful difference in

the way major online retailers and those who ride along on their electronic highway avail themselves of

the state marketplace compared to main street retailers? Even just as a matter of basic comity, why

should non-sales tax states get to continue using federal jurisprudence and Congress to advantage their

states?

E-commerce is big business, at least $4 trillion annually and growing exponentially every day. If there is

any distinction between how online and main street retailers compete, it's the reality that remote sellers

are able to compete at far less incremental cost in a virtually unlimited marketplace. We may still debate

how much presence is enough to require that remote sellers collect and remit sales tax, but let's be clear.

Practically and constitutionally, the current situation clearly burdens in-state businesses while online

competitors get an unfair commercial advantage. The result, in effect, is estimated to be a $22 to $24

billion annual subsidy for those exclusively doing businesses as remote sellers.

Now, don't get me wrong. This is not a rap on electronic commerce. Far from it. In Connecticut, we are

happy to have resolved with Amazon.com to not only have sales tax collected and remitted but also to

see what will be an at least $75 million investment in our state. This happened because we pressed our

case but also because America's premier online retailer is more interested in a dynamic business model

than commercial and legal interstate protectionism. We are enthusiastic about more out-of-state and

in-state sellers broadening their reach and sales on line. But it's time to stop legally exalting form over

economic substance when it comes to sales taxes.

No matter how many times the phony argument is made, this is not about taxing the Internet. Online

purchases out of state for in-state use are already taxable to consumers in states with sales taxes.

Therefore, the substantive issue is whether exclusively remote sellers have an equal legal responsibility

to collect and remit sales tax. This is simply a matter of tax equity compared to the current unfair

economic advantage of remote sellers whose tax avoidance allows underpricing that disadvantages

in-state businesses, passes the use tax liability to consumers, passes the collection burden to state tax

authorities and passes the cost of uncollected use taxes to all other taxpayers.

Unless you have drunk the Kool-Aid served up by online market protectionists, this is also not about

impermissibly burdening interstate commerce. Federal and state authority with respect to commerce is

concurrent, not exclusive. The fundamental purpose of the federal Commerce Clause, as conceived by

the Framers, is to assure that state governments do not unreasonably burden commerce among the

states. States may not erect trade barriers, including taxes, on commerce that unfairly disfavor

out-of-state sellers or unfairly advantage in-state sellers. Why then, constitutionally, should states be



required to lower the bar on out-of-state competition engaged in the state marketplace no less than main

street businesses are?

Similarly, federal due process is satisfied to the extent that merchants knowingly avail themselves of the

breadth of the electronic marketplace and the benefits of doing business everywhere. Any resulting

taxability is no more unforeseeable than it is unfair. Also, as the U.S. Supreme Court continues to open

the floodgates of corporate spending to influence elections and government, remote sellers are hardly

without powerful voices in state tax policy-making.

What the resolution of Maryland Comptroller of the Currency v. Wynne (which is still pending as this goes

to press) may add or subtract from all of this remains to be seen. Still, our federal jurisprudence continues

to lag behind commercial reality. Online commerce relies on exquisitely automated information systems

that drive marketing, ordering, billing, tracking and sales fulfillment deep into state marketplaces. Such

systems, as Overstock.com and so many other e-tailers demonstrate, can easily manage sales tax notice,

collection and remittance. Sourced to individual state residents, there can be no substantial risk of

multiple taxation. If anything, the comparative efficiencies and incremental costs of the online marketplace

offer remote sellers a decided advantage over all the added, embedded costs of brick-and-mortar

competitors.

Then there's the usual argument that legal reliance might be unsettled. Raising stare decisis is a sure

sign that other legal arguments just aren't working. In constitutional adjudication, stare decisis raises

special problems of interpretation and application whenever an evolving legal, economic or social context

creates pressure for substantive reconsideration. Indeed, few principles of constitutional law are as well

settled as the right to overrule precedent. In short, stare decisis is a tool rather than a commandment.

As Morris Ernst notes in The Great Reversals, "Nothing reveals the Supreme Court quite so clearly as the

way it changes its mind . . . and it is always a traumatic experience for someone." Then again, as Justice

Jackson wrote in The Struggle for Judicial Supremacy, "Precedents . . . in constitutional law . . . are the

most powerful influence in forming and supporting reactionary opinions." Stare decisis, like its cousin

status quo, is often the last defense of privileged interests. As such, it's past time to drain the legal

quagmire. The considerable trade advantages of offering the price differential and avoiding the costs of

collection with respect to sales taxes, in addition to the marketplace power of global electronic commerce,

can no longer be deemed to be constitutionally protected and preferred.

In a remarkable bit of convolution, The Wall Street Journal opined that the federal Marketplace Fairness

Act "would place burdens on Web merchants that have never been applied to brick-and-mortar stores."

Nonsense. This is the same burden of knowing, collecting and remitting sales proceeds for every state

where a multi-state or multi-national retailer has payroll or property.

The Marketplace Fairness Act offered hope for a long overdue remedy through congressional action as

invited by Quill. The legislation would have placed no burdens on Web merchants that are not already

applied to multi-state brick-and-mortar or brick, mortar and online merchants. Instead, it offered a level

playing field and a workable means for larger online retailers to be reliably informed about their



state-by-state sales tax obligations, collect the taxes due from consumers at the time of sale and remit the

taxes. The legislation even offered safe harbor and exemption for Internet businesses in terms of a

threshold value of total sales. It passed in the U.S. Senate by an overwhelming, bipartisan vote only to be

slowly but surely smothered in the House of Representatives.

So what are the states to do? One tactical choice would be to calculate the statistical incidence of use

taxes which are significantly correlated with income. In effect, states would construct minimum use tax

assessments for taxpayers subject to documented and sworn rebuttal on a case-by-case basis. This is

probably feasible technically and legally, but it is not a pretty picture.

There are better strategies for the states. As a matter of public policy, we need to re-frame the debate

and the message as one of simple fairness. Public polling demonstrates that taxpayers overwhelmingly

favor paying sales tax at the time of online transactions rather than use taxes. The public similarly

strongly supports federal legislation like the Marketplace Fairness Act. Other than political favor, there is

no reason for federal protectionism when it comes to the robust, universal and omnipresent electronic

marketplace or for federal preemption of state taxation reasonably related to the very real presence of

online commerce in the states. This is not a new tax. This is not unknowable, impractical or an unfair

burden. This is simply about ending the tax advantage status of online retailers. Small Internet retailers

can be exempted while still leveling the larger economic playing field.

As a matter of law, states are now left to push the envelope of economic nexus. The results may be

uncertain but what other choice is there? Congress has failed and only some quantum of conflicting

jurisprudence will likely compel the U. S. Supreme Court to synchronize constitutional standards with

competition in the modern marketplace. In decisions like Scripto and Tyler Pipe, the substantive legal

trend line in economic Due Process Clause and Commerce Clause jurisprudence seemed clear. Then in

Quill, and in simply denying certiorari to a growing list of related cases since, the U. S. Supreme Court

has effectively declared a time out. Why? Because, as noted in Quill, Congress not only has the power to

resolve the nexus issue but that's the politically and constitutionally preferred solution.

Fast forward. Congress has answered with a deafening silence. This begs the states to exert the fullness

of our separate taxing authority and concurrent commerce power in the modern marketplace. Indeed, as

the Connecticut Supreme Court said in its 2012 Scholastic Book Clubs decision (subsequently denied

certiorari by the U.S. Supreme Court), "We first observe that the language in Bellas Hess and Quill

describing Scripto as the 'furthest' extension of the state's taxing power was no more than an observation

concerning the state of the law at that time, and was not necessarily intended to mean that a substantial

nexus between the out-of-state retailer and the state could not be found in other, as yet undefined,

circumstances."

The interstate and global marketplace has simply moved well beyond the quaint construct of so-called

"physical presence." Online retailers quite deliberately, ornately and fully avail themselves of state

marketplaces. They have an inherent competitive edge. They are hardly burdened in any way that merits

a subordinate role for states under the Commerce Clause and continued judicial protectionism.



As the U.S. Supreme Court once invited Congress to act, now it's Congress that invites the states to act.
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